UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

HAROLD D. BROWNLEE, Case No. 86-3403-WJ
RUTH A. BROWNLEE
Engaged i n Farm ng, Chapter 7

Debt or s.

CRDER ON MOTI ON TO COVPEL TURNOVER

On July 20, 1988 the court conducted a hearing in Counci
Bluffs, lowa on the trustee's notion to conpel turnover of property.
Charles L. Smth, the Chapter 7 trustee, was present. Jack E
Ruesch appeared on behalf of the trustee. C R Hannan appeared on
behal f of the debtors. The issue presented is what interest, if
any, does the estate have in certain postpetition preconversion
propertv. The parties submtted the matter on a stipul ation of
facts, briefs and oral argunents.

FACTS

The parties stipulate to the follow ng facts:

1. The debtors filed a petition for relief under Chapter 12
on Decenber 31, 1986. Upon the debtors' notion, the court converted
the case to a Chapter 7 proceeding on Cctober 2, 1987. No plan had

been confirnmed prior to the conversion.
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2. At the tinme of the Chapter 12 filing, Harold Brownl ee had
a vested remai nder, under lowa |aw, in an undivided one-half
interest in 160 acres of land |located in North Dakota and descri bed
as:
The NE 1/4 of Section 11, Township 151 North

of Range 93, West of the 5th Principal
Meridian, Mountrail County, North Dakot a.

Harol d acquired the vested remai nder interest through a warranty
deed dated April 28, 1986. Darrell Brownl ee, Harold's father and
grantor, reserved a life estate. The land is unencunbered. Darrel
died on July 18, 1987.

3. Under Darrell's will, Harold is entitled to one-half of
the decedent's assets less certain alleged debts he owes Darrell's
est at e.

4. The debtors signed up for the 1987 Governnent Farm Program
(Program) in the spring of 1987. Wth respect to lowa | and, Harold
has received and is in possession of two paynent-in-kind (PlK)
certificates issued to himand the trustee in the total face anount
of $1,5910.34. The Agricultural Stabilization and Conservation
Service (ASCS) projected that 1987 program paynents woul d anmount to
$3,070.43. Wth respect to North Dakota |land, the trustee is in
possession of three PIK certificates with a total face val ue of
$249.74. These certificates were issued under the 1987 Program for
wheat and barl ey deficiency paynents. The anount of any future
paynments under the 1987 Programwi th respect to the North Dakota

land currently is unknown.
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5. After the Chapter 12 petition had been filed, the debtors
pl anted corn and soybeans on their 177 acre farmlocated in Adair
County and also on a 195 acre tract on a 50% crop share basis. The
debt ors have approximately 3,000 bushels of 1987 corn on hand and
have sol d the bal ance for $13,020.00. In addition, the debtors have
sold their 1987 beans for approxinmtely $17,000. 00 and have on hand
50 bushel s of beans.

6. The Exchange State Bank, the Farners Hone Adm nistration,
Adair Feed and Grain and Nol an Feed and Fertilizer have perfected
security interests in crops and in crop proceeds. |In consideration
of the trustee's action in this matter, those secured creditors have
agreed to waive their security interest as to one-half of all crops
or crop proceeds recovered for and on behal f of the bankruptcy
est at e.

DI SCUSSI ON

CROP PROCEEDS AND GOVERNMENT PROGRAM PROCEEDS

The parties did not cite and the court has not found any case
whi ch anal yzes whet her assets accunul ated postpetition in a Chapter
12 case are property of the estate upon conversion to a Chapter 7
case. However, nunerous courts have considered the issue or

variations thereof in a Chapter 13 context. See In re Waugh, 82

B.R 394 (Bankr. WD. Pa. 1988) (survey of cases considering the

issue). Additionally, the court notes that Congress closely nodel ed
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Chapter 12 legislation after Chapter 13 provisions. 1In re Ptacek,

78 B.R 986, 987 (Bankr. D. N.D. 1987). Accordingly, based upon a
review of Chapter 13 caselaw in general and controlling opinions of
the Eighth GCrcuit Court of Appeals in particular, this court
concludes that the assets in question are property of the Chapter 7
est at e.

In In re Lindberg, 735 F.2d 1087 (8th Cr. 1984), the debtors

owned two parcels of land at the tinme they filed their Chapter 13
petition. One parcel was in town. The hone which the debtors
clainmed as their honestead was | ocated on that parcel. The second
parcel was a farm The bankruptcy court confirnmed the debtors

pl an. The debtors subsequently failed to neet their obligations.
Upon a creditor's notion, the court converted the case to Chapter 7.
However, before the case was converted, the debtors noved from town
to the farm The debtors anended their schedules in the Chapter 7
case to show that they clained the farmas their honestead. The
trustee objected on the ground that the date of filing the Chapter
13 case determ ned what exenptions could be clainmed in the converted
case. The bankruptcy court overruled the objection. Upon rehearing
of its reversal on appeal, the district court affirmed on the basis
that the bankruptcy court did not abuse its discretion in allow ng
the amendnent. Upon further appeal, the Eighth Grcuit Court of
Appeal s af firned.

The circuit court began its analysis by exam ning 11
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U.S.C. section 348(a) which provides in relevant part:

Conversion of a case froma case under one
chapter of this title to a case under anot her
chapter of this title constitutes an order for
relief under the chapter to which the case is
converted, but ... does not effect a change in
the date of the filing of the petition, the
comrencenent of the case or the order for
relief.

The appel l ate court acknow edged that section 348, read in
conjunction with section 522(b)(2)(A) which provides for exenption
of property that is exenpt under applicable |aw on the date of the
filing of the petition, lent support to the trustee's position.
However, the court refrained fromreading those provisions in a
vacuum Anong ot her things, the court noted that bankruptcy courts
are in general agreenment that the property of the estate upon
conversion from Chapter 13 to Chapter 7 consists of all the property
in which the debtor has an interest on the date of conversion. The
court concluded in part fromthis proposition that the date of
conversion control |l ed what property coul d be clai ned exenpt.?

One of the cases upon which the Lindberg decision

! In Resendez v. Linguist, 691 F.2d 397 (8th Gr. 1982), the
Eighth Grcuit Court of Appeals held that the debtors could not
claimfunds turned over by the Chapter 13 trustee to the Chapter 7
trustee as exenpt property since the debtors had voluntarily
relinquished the funds during the Chapter 13 case. GCircuit Judge
Bri ght dissented, noting that "[b]ecause the nonies here in question
were not distributed, the funds becane part of the Chapter 7 estate
and remai n subject to the debtors' exenptions". 1d. at 400.
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relied was In re Tracy, 28 B.R 189 (Bankr. D. Me. 1983). There a

debtor's Chapter 13 plan called for the debtor's enployer to deduct
$45. 00 per week fromthe debtor's wages and to forward the anounts
to the Chapter 13 trustee. The case was |ater converted to a
Chapter 7. The debtor noved to conpel the Chapter 13 trustee to
return wages w thheld preconversion as exenpt property. The Chapter
7 trustee argued the wages were not property of the estate and
shoul d be returned to the debtor w thout consideration of the
exenption issue. The Tracy court first distinguished the concept of
"estate" in Chapter 7 cases fromthat in Chapter 13 cases. It
explained that 11 U S.C. section 541(a)(1), which provides that
property of the estate includes "all legal or equitable interests of
the debtor in property as of the comrencenent of the case", applies
in both Chapter 7 and Chapter 13. The court noted that section
541(a)(6) excluded fromthe estate earnings from services perforned
by an individual debtor after comencenent of the case. However, it
went on to quote 11 U S.C. section 1306 which defines the estate in
a Chapter 13 bankruptcy in part as foll ows:
(a) Property of the estate includes, in
addition to the property specified in section
541 of this title--
(1) all property of the kind specified in
such section that the debtor acquires after
t he commencenent of the case but before the
case is closed, dismssed, or converted to

a case under chapter 7 or 11 of this title
whi chever occurs first; and
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(2) earnings fromservices perfornmed by
t he debtor after the commencenent of the
case but before the case is cl osed,

di sm ssed, or converted to a case under
chapter 7 or 11 of this title, whichever
occurs first.

Thus, the definition of "estate” in a Chapter 13 case is expanded to
i ncl ude property acquired and wages earned after the commencenent of

t he case.

The Chapter 7 trustee in Tracy argued that the earnings
exception found at section 541(a)(6) should apply retroactively to
t he commencenent of the Chapter 13 case pursuant to section 348(a).
In rejecting the trustee's theory, the Tracy court ruled:

Section 348 does not state that upon conversion
a case is to be treated as if it had been
originally filed under the chapter to which it
was converted. Section 348(a) nerely specifies
that the date of the filing of the petition, the
commencenent of the case, or the order for
relief are unaffected by conversion (with
certain exceptions specified in section 348(b)
and (c)). To state that even after conversion
fromchapter 13 to chapter 7 this case is to be
treated as comrencing [on the date the chapter
13 case was filed] does not necessarily inply
that after conversion this case nust be treated
as a chapter 7 case commencing [on the date the
chapter 13 case was filed].

Tracy, 28 B.R at 190 (citations omtted).
Finally, the Tracy court explained that it was |ogical that the
property of the estate be determi ned as of the date of conversion
because all clains arising before the date of conversion--that is,

both prepetition and al so postpetition
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but preconversion--are treated as if the debtor commenced the
bankruptcy action by filing a Chapter 7 petition on the date of the
conversion. Id. at 140 (citing 11 U S.C subsection 348(b) and (d)
and section 727(b)). To limt what was property of the estate as
the trustee urged would prejudice the prepetition creditors. That
is, the property of the estate in existence on the petition date
woul d be shared with nore than just prepetition creditors. 1d. at
190, n. 1.

I n applying the foregoing anal yses to the present case, this
court notes that the section 1207 definition of "estate" is simlar
to that found in section 1306 in that it expands the termto include
property acquired and earnings received after the commencenent of
t he case and before conversion to Chapter 7. Therefore, the property
the debtors acquired after commencing their Chapter 12 case but
before converting to a Chapter 7 case becane part of the estate.
Furthernore, this conclusion is not altered by the fact that a plan

was never confirmed in this case. See In re Wanderlich, 36 B.R 710

(Bankr. WD. N Y. 1984) (funds paid to a Chapter 13 trustee prior
to confirmation of Chapter 13 plan were part of the Chapter 7 estate

upon conversion). 2 But see In re Hannan, 24 B.R 691, 692

(Bankr. E.D. NY. 1982) (reading

2 Al t hough the Wanderlich court ruled that postpetition,
preconfirmation property of a Chapter 13 debtor is property of the
Chapter 7 estate, the court disagreed with Resendez, id. at 398-99,
and ruled that the debtors coul d exenpt property upon conversion.
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section 348(a) to nmean that the property of the estate nust be
determ ned as of the original petition date and not as of the
conversion date). Since the property of the estate in existence
when the petitionis filed is rarely intact at the tine of
conversion, the approach in Hannan and cases simlar to it does not
account for the realities of the preconfirmation reorgani zation

process and the inpact on all creditors. Cf. Matter of Bluridg

Farns, Inc., B.R (Bankr. S.D. lowa 1988) (best interest

of creditors test under 11 U S.C. section 1225(a)(4) should be
anal yzed as of or close to the tinme of confirmation, rather than as
of the petition date).
1. 1 NHERI TANCE

The trustee contends that Harold's inheritance under his
father's will is property of the estate. |In disputing the trustee's

argunent, the debtors rely on In re Mirvold, 44 B.R 202 (Bankr. D

M nn. 1984) aff'd sub nom Koch v. Myrvold, 784 F.2d 862 (8th Cr

1986). In that case, the debtors filed a voluntary petition under
Chapter 11. Approximately a year after filing and before
confirmati on of a plan of reorganization, one of the debtors
inherited property fromhis nother's estate. Shortly thereafter the

debtors voluntarily converted their case to Chapter 7.° The

3 Pursuant to 11 U S.C. section 1112(a), a Chapter 11 debtor nay
convert the case to one under Chapter 7 unless the debtor is not a
debtor in possession or the case commenced as an involuntary Chapter
11 or the case has been (Continued on p. 10)
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guestion before the court was whether the inherited property was
part of the Chapter 7 estate. Under section 541(a)(5)(A), property
of the estate includes property the debtor acquires by inheritance
within 180 days after the filing of the petition. The bankruptcy
court held that the petition date, not the conversion date, was the
point after which the 180 day cal cul ati on under section 541(a)(5)
nmust be made in a Chapter 11 context. The court carefully

di stingui shed a postpetition inheritance in a Chapter 13 context:

Plaintiff argues that any property in which a
debtor has a legal or equitable interest becones
property of the estate upon conversion of a case
from Chapter 11 to 7. He cites 11 U S.C. §
541(a)(7) and In re Lindberg, 735 F.2d 1087 (8th
Cir. 1984) as controlling.

The filing of a voluntary petition in bankruptcy
creates an estate. The initial conposite of the
estate is determned by 11 U S.C. 541(a)(1l) and
(a)(2) as affected by application of 541(c) and
(d), and is limted to the debtor's |egal or
equitable interest in property as of the
commencenent of the

8  (continued fromp. 9)

converted previously from anot her chapter on the request of a party
other than the debtor. There is no simlar privilege with regard to
dismssal. 11 U S. C. section 1112(b) requires that the court
determ ne whet her dism ssal or conversion is in the best interest of
creditors and the estate upon request of a party in interest and
after notice and hearing. 1In a Chapter 12 or Chapter 13 context, a
debtor may convert to a case under Chapter 7 at any tine. 11 U S. C
88 1208(a) and 1307(a). Both Chapter 12 and Chapter 13 debtors have
an absolute right to dismss the pending case unless the case was
previ ously converted fromcertain specified chapters. 11 U S.C. 88
1208(b) and 1307(b).
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case. During pendency of a Chapter 11 or 7
case, the estate can be expanded to include
property of the kind provided for in § 541(a)(3)
through (a)(7). 1In a Chapter 13 case, the
estate is further expanded postpetition by
application of 11 U . S.C. 1306. Wen a case
filed under Chapter 11 is converted to Chapter 7
prior to the confirmation of a plan of

reorgani zation, the estate consists of the
original 8 541(a)(1) and (a)(2) property and any
property acquired (or subject to acquisition) by
the estate through application of 541(a)(3)
through (a)(7). See 11 U S.C. 348(a).

The case of In re Lindberg, supra, does not
mandat e resolution of the issue here in favor of
Plaintiff. That case involved a post-
confirmation conversion of a Chapter 13 case to
Chapter 7. There is no provision in Chapter 11
conparable to 11 U. S.C. 8§ 1306 whi ch expands the
definition of estate property to include
virtually all property acquired by a Chapter 13
debtor after comencenent of the case but before
conversion. See 11 U S.C. 8§ 1306(a).
Consequent |y, upon conversion of a case from
Chapter 11 to 7, what constitutes property of

the estate nust be determined by 8 541 in |ight

of § 348(a).

Id. at 204-205.*

Clearly, the distinction in Myrvold is applicable to this case

because Section 1207 is simlar to section 1306.

[11. NORTH DAKOTA FARM

The parties |ikew se dispute whether Harold's interest

4 In Koch v. Myrvold, 784 F.2d. 862 (8th Cr

1986), the Eighth

Circuit Court of Appeals summarily affirnmed the district court's
affirmance of the bankruptcy court's determnation. It did not

di scuss its prior Lindberg decision.
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in the North Dakota farmis property of the estate upon conversion.
The foregoing analysis regarding the status of the inheritance as
property of the estate is not dispositive. Rather, Harold' s
interest in the North Dakota farmis property of the estate because
it was an interest as of the commencenent of the Chapter 12 case.

Pursuant to 11 U S.C. section 541(a)(1), an estate is created
of "all legal or equitable interests of the debtor in property as of
t he comencenent of the case". The bankruptcy court nust | ook to
state law to determ ne the exi stence and nature of a debtor's

interest in specific property. 1In re Vernont Real Estate I|nv.

Trust, 25 B.R 813, 816 (Bankr. D. Vt. 1982) citing, Inre

Hurricane El khorn Coal Corp. Il, 19 B.R 609, 615 (Bankr. WD. Ky.

1982) .

M. Brownl ee acquired an undivided one-half interest to the
North Dakota farm subject to a life estate on April 28, 1986--the
date Darrell Brownlee executed the warranty deed to Harold and Llyle
Brownl ee. The deed was executed nore than nine nonths prior to the
commencenent of the Chapter 12. Upon execution of the deed, Harold

acquired a vested remainder interest in the property. See Buchan v.

Buchan, 118 N.W2d 611, 613 (lowa 1962) ("A vested renmai nder whereby
the estate passes by the conveyance but possession and enjoynent are
post poned until the particular estate is determned is where the

estate is invariably fixed to remain
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in certain determ ned persons.").

CONCLUSI ON

VWHEREFORE, for the reasons di scussed above, the court finds that
the proceeds related to the 1987 crop, Harold Brownl ee's inheritance
under his father's will and Harold Brownlee's interest in the 160

acre North Dakota farm are property of the Chapter 7 estate.
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CRDER

THEREFORE, the trustee's notion to conpel turnover of property
is granted and the debtors are hereby ordered to turn over the
proceeds related to the 1987 crop, Harold Brownl ee's inheritance
under his father's wll and Harold Brownlee's interest in the 160
acre North Dakota farm

Si gned and dated this 29th day of Novenber, 1988.

LEE M JACKW G
CH EF U. S. BANKRUPTCY JUDGE
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